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Court of Appeds(1) ApprovesTrid Court’'s Award to W of Part of H's Penson Accrued
Before Mariageand (2) Rulesit IsNot an Invason of His Sgparate Property — Kodh,
Mich App No. 333020 (7/18/17)

Facts

H and W were ssparated in 2014, in part due to dleged
multipleincidentsof spousd abuse, and were subsequent-
ly divorced dfter 27 years of marriage.

At the time of divorce, H, 55, wasreceiving a penson of
$51,880 annudly while W, 54, was earning $15,058 at
a parochid school didrict where she had worked for 22
years

Part of H'spendon wasaccrued beforethe 1987 marriage.

H had hedth insurance as part of hisretirement package
whileW did not have employer paid hedth insurance

In view of (1) H'sfault for the breskdown of the mar-
riage and (2) the digparate f nancid circumgances of the
paties thetrid court awarded W 55% of H'spension as
spousd support.

H appeded, daming tha by avarding W 55% of his
pendon, thetrid court ingopropriatdy invaded his sspa
rate property

Court of Appeals (COA/Court) Decision

T eCOA uphdd thetrid court decison and ruled that it
did not invade H's ssparate esate.

T e COA gaed the following regarding whether a trid
court’sjurisdiction waslimited to retirement plan contri-
butions made during marriage:

[MCL 552.18(1)} does not expredy regrict
the drcuit court's juridiction to penson
contributions made within the conf nes of the
marriage. Although that gatutory provison
providesthat penson contributionsmade during
the mariage mug be consdered, it does not

expredy provide that contributions made before
the marriage may not be conddered. T a is the
language is indusve and mandates wha mud
be taken into account, but does not expredy
exclude condderation of other contributions
[Boongra, 209 Mich App a 562]

Further, the Court gaed that the following rationae has
been adopted regarding whether pensgon benef tsaccrued
pre-marriage may bedivided in divorce

T e mgor condderation is the security of the
family and the court may utilize any property
in the red and persond edae of dather party
to achieve auitable support for the family as
the court condders jus and reasonable after
congderingtheability of ether party to pay and
thecharacter and thedtuation of theparties and
dl the other circumstances of the case. [Boath,
194 Mich App 284, 290 (1992); Pickering, 268
Mich App 1, 9 (2005).

T us the COA decided that in light of the circumgaances
of the case, “it was ‘jud and reasonablé€ for thetrid court
toindudein itscondgderationsthe portion of Defendant’s
pengon that had accrued before the marriage. Boath, 194
Mich App 291.”

Findly, the Court gated that because the trid court did
not condder H’s penson accrued before marriage as his
sparate property, it did not have to condder the dau-
tory exceptions(i.e., need or contribution) for invading a
sparate edate under MCL 552.23.

Comments on the Case

Esentidly, the COA ruled that when premaritd retire-
ment benef ts are involved, a“jugt and reasonable’ gan-
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dard for providing “uitable support of the family’ isthe
paramount condderation.

And, if awarded as pousal support, neither exception for
invading separate property need be egablished to judify
the awvard.

Rather, enauring the “suitable support of thefamily”’ takes
precedence

T isseemsto run counter to typicad compliance with the
Reaves mandate to f ra identify the (1) maritd and (2)
sparae components of the parties various property in-
tereds

Wha then is done in lock-gep fashion is to treet the
repective maritd and separate property components of
thetota egate accordingly.

But, as we know, if one party egablishes “need” under
MCL 552.23, the other's separate property may beinvad-
ed to auitably provide for the need.

Wha the unpublished Kodh decidon indicates is that
when a premarita retirement beneft is involved and
need isesablished, paying it as pousa support vs an in-
vadon of separate property isan option.

T isseems somewhat a oddswith the 1997 Reaves deci-
son mandae. However, if “need” is esablished, the sub-
dantive reault is Smilar either way — that is use of pre-
maritd retirement benef tsto stidy the ned.

Food for Thought

“Need” sometimes condgts of inadeguate retirement s
curity coupled with the lack of ability and/or time pogt-
divorce to etablish auf cient fundsfor support in retire-
ment years

In such a case, if the other party has a 401(k) or
qudif ed plan savings account which incdudes a pre-
marital component, the, “suitable support of the family”
gandard might jugify use of one party's premarita
retirement account to provide for the other’s auitable
upport in retirement years
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