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This Month’s Column: Court of Appeals distinguishes 
McNamara vs. Horner in ruling that allocation of apprecia-
tion between a pre-marital employee benefit account bal-
ance and contributions during marriage is acceptable where 
information to do so is available. Robach vs. Robach, Mich 
App  Docket No. 352077 (12/16/21) - Unpublished. 

Facts 

• H & W were married in 2011 and divorced in 2019.

• H had various stock options, stock grants, and additional
shares of stock in the company at which he worked.

• Most of these stock interests were acquired before the
marriage though some did not vest until after.

• H claimed that his stock options and grants were not re-
ceived “on account of service credit accrued during mar-
riage” (emphasis added) and, accordingly, were not part of
the marital estate under MCL 552.181(1).

• Further, he hired an expert to allocate the appreciation on his
retirement account between growth attributable to (1) their
pre-marital balances and (2) contributions during marriage.

• The expert was able to do so because H had Fidelity ac-
count statements for the entire period of the marriage.

• The trial court agreed with H and his expert, and, corre-
spondingly, awarded his company stock and appreciation
allocated to his pre-marital retirement account balances to
him as his separate property.

• W appealed.

Court of Appeals Decision

• W claimed that because the expert relied on statements
provided by H the expert’s analysis was unreliable.

• She further claimed that, pursuant to the published case
of McNamara vs Horner, 249 Mich App 177 (2002), con-
tributions during marriage were commingled with pre-

marital funds in the retirement account and, hence, could 
not be separately identified for the allocation.

• The Court ruled, essentially, that it had not been dem-
onstrated that the account statements used by the expert
were unreliable.

• It also upheld the expert’s allocation of appreciation dur-
ing marriage because the expert was able to specify pre- 
and post-marital funds in the Fidelity statements.

Comments on the Case

• As readers of this column may recall, the decision in Mc-
Namara vs. Horner has been criticized as arbitrarily nar-
row with its strict application often resulting in gross un-
fairness.

• Where sufficient documentation is available – as in the
Robach case – it is quite possible to allocate appreciation
during marriage between a pre-marital retirement account
balance and (2) contributions during marriage.

• Having all the statements for the subject period is certain-
ly ideal. But, if a few are missing, interpolating between
statements is sometimes possible.

• While the published McNamara vs. Horner case remains
the law in Michigan, the unpublished Robach decision in-
dicates that a common-sense result may be attained where
sufficient information is available.

• As a matter of full disclosure, the author hereof was the
expert in Robach.

 About the Author

Joe Cunningham has over 25 years of experience specializing 
in financial and tax aspects of divorce, including business valuation, 
valuing and dividing retirement benefits, and developing settlement 
proposals. He has lectured extensively for ICLE, the Family Law Sec-
tion, and the MACPA. Joe is also the author of numerous journal 
articles and chapters in family law treatises. His office is in Troy, 
though his practice is statewide.

Robach vs. Robach

By Joseph W. Cunningham, JD, CPA

TAX TRENDS AND DEVELOPMENTS

Email:  JoeCunninghamPC@gmail.com 

Website:  https://JoeCunninghamPC.com

mailto:JoeCunninghamPC@gmail.com
https://JoeCunninghamPC.com

	_GoBack
	_GoBack
	1
	2
	3
	Michigan Family Law
	Scott Bassett, Esq.—Michigan Family Law Appeals
	Switalski Law
	Kristen L. Robinson, Mellin Robinson PC—Family Law Mediation
	The QDRO Company LLC
	Kristen Roy, CPF, CDFA
	Pitler Family Law and Mediation, PC
	QDROExpress
	Blume Law
	Soberlink
	Great Lakes Honor Roll
	Family Law Software
	Stout
	Family Law Section Mid-Summer Conference
	Family Law Political Action Committee
	From the Chairperson
	Christopher J. Harrington, Family Law Section Chairperson 2021-2022

	The Scope of Arbitration  
	By Ryan M. O’ Neil

	Court of Appeals Case Nos. 352029; 353316
	 By Henry S. Gornbein and Christina M. DiMichele

	In re Springstead; Next Friend vs. Conservator - Whose got the Power?
	By Sandra D. Glazier, Esq.
	By Kent Weichmann


	CPS Investigations and 
	Psychological Evaluations
	By Kyle Debruycker

	Robach vs. Robach
	By Joseph W. Cunningham, JD, CPA

	“You Can’t Do That!”
	Stop Signs and Solutions in Military Pension Division Cases (Part II) 
	By Mark E. Sullivan


	Professor Lex
	By Harvey I. Hauer and Mark A. Snover

	Recent Appellate Decisions
	By Alicia K. Storm and Ryan O’Neil




